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a statement of the legal authority under which the hearing is t o  be 
held; and 

\ !cj a shortand plain statement of thematters asserted or the issues 
’ involved. 

(21 The agency head, one (1)or more members of the agency head, or one 
1)or more hearing officersmay, in the discretion of the agency head, be the 

;,residing officer at the hearing. 
(3j At the hearing, the presiding officer: 
(a) Shall regulate the course of the proceedings to assure that there is a .  
full disclosure of all relevant facts andissues, including such cross
examination as may be necessary. 

Shall afford allpartiesthe opportunityto respond andpresent 
evidence and argument on all issues involved, except as restricted by a 
limited grant of intervention or by a prehearing order. 

May give nonparties an opportunity to present oral or written state
ments. If the presiding officerproposes to  considera statement by a 
nonparty, the presiding officer shall give all parties an opportunity to 
challenge or rebut it and, on motion of any party, the presiding officer 
shall require the statement tobe given under oath or affirmation. 
(d) Shall cause the. hearing tobe recorded at the agency’s expense. Any 
party, at that party’s expense, may have a transcript prepared or may 
cause additional recordings to be made during the hearingif the making 
of the additional recording does not cause distraction or disruption. 
(e) May conduct all or part of the hearing by telephone, television, or 
other electronic means, if each participant in the hearing has an oppor

) tunity to  participate in the entire proceeding while it is taking place. 
(4) If a party fails to attend any stage of a contested case, the presiding 

officer may serve upon all parties notice of a proposed default order. The 
notice shall include a statement of the grounds for the proposed order. 
Within seven (7) days after service of the proposed order, the party against 
whom it was issued may filea written petition requesting the proposed 
order to  be vacated. The petition shall state the grounds relied upon. The 
presiding officer shall either issueor vacate the default order promptly after 
the expiration of the time withinwhich the partymay file a petition. If the 
presiding officer issues a default order, the officer shall conduct any further 
proceedings necessary to complete the adjudication without the participa
tion of the party in default and shall determine all issues in the adjudica
tion. including those affecting the defaulting party. [1965, ch. 273, 3 9, p. 
i01; am. and redesig. 1992, ch. 263, 6 26, p.783.1 

Compiler’s notes. Thissectionwas for- Welfare v. Sandoval, 113 Idaho 186. 742 P.2d 
was 992 (Ct.App. 1987).merly compiled as § 67-5209 and 


amended and redesignated as Q 6i-5242 by analysis

$ 26 of S.L.1992, ch. 263, effective July 1, 

Hearing.
1P93. 

Sec. to Sec. ref. This section is referred to Notice. 


in Q 67-5249. Official notice. 

Cited in: Swisherv. State Dep’t ofEnvtl. & Prejudicial error. 


community Sews., 98 Idaho 565,569 P.2d Venue. 

j10 :?9;7‘1: Shokal v. Dunn. 109 Idaho 330, Hearing. 

707 P.2d 441 (1985’):Department of Health & While a public utility is entitled to a hear-



STATE67-5243 STATE GOVERNMENT AND AFFAIRS 392 

ing prior to a commission determination that 
i t s  filed rates areimproper, it is not so entitled 

.’ wherethe commission simplydismissesa 
defective application for a rate increase with
out prejudice to refiling of the corrected appli
cation. Intermountain Gas Co. v. Idaho Pub. 
Utils. Comm’n, 98 idaho 718, 571 P.2d 1119 
(1977).

The Tax Commission’s decision to refer for 
prosecution a case involving failure to file a 
state income tax return did not trigger the 
hearing requirement of this section. State v. 
Staples, 112 Idaho105, 730 P.2d 1025(Ct. 
App. 1986). 

Notice. 
Where the notice proposed to suspend the 

defendants’ license for 60 days for violation of 
the gambling provision, the Idaho Depart
ment of Law Enforcement’s notice of hearing 
reasonably informed thedefendants of the 
issues and consequences confronting them at 
the hearing. State, Dep’t of Law Enforcement 
v. Engberg, 109 Idaho 530, 708 P.2d 935 
App. 1985). 

The purpose of the notice requirement in 
this section is to inform parties of the partic
ular facts and issues to be addressed in the 
hearing, allowing an opportunity to prepare a 
defense. State ex Richardson v.rel. 
Pierandozzi, 117 Idaho 1,784 P.2d 331 (1989). 

Where, in an action to revoke defendants’ 
liquorlicense a petition torevoke and a notice 

i f  revocation werepersonallyserved upon 
defendants more than four months before the 
hearing,andwherethree weeks before the 
hearing,a notice of hearing was mailed to 
defendants,taken together, the information 
contained in thethree documentssatisfied 
the notice requirement of the section. State ex 
rel.Richardson v. Pierandozzi, 117 Idaho 1. 
784 P.2d 331 (1989). 

Official Notice. 
Where the public utilities commission took 

into considerationhistoricaldevelopment of 
electrical rate structuring and made its con
siderations in light of current political, eco
nomic and environmental realities. it did not 
contravene this section and 8 67-5210 as to 

matters which may be officially noticed in a 
proceeding. Grindstone Butte Mut. CanalCO. 
v. 	Idaho Pub. Utils. Comm’n, 102 Idaho 175, 
627 P.2d 804 (1981). 

Prejudicial  Error.  
A claimant’scontention thatthe record 

failed to disclose whether the appeals exam
iner considered any state memoranda or data 
was without merit, where the claimantfailed 
to show whetheranysuchmaterial even 
existed, andshe failed to showprejudicial 
error.Guillard v. Department of Emp.,100 
Idaho 647, 603 P.2d 981 (1979). 

Venue. 
Where there is noparticularizedshowing 

that unfair prejudice resulted from the agen
cy’s choice of venue, the Courtof Appeals will 
not disturb its eventual decisions.Pence v. 
Idaho State Horse Racing Comm’n, 109 Idaho 
112, 705 P.2d 1067 (Ct. 1985).

This section provides only that an agency 
must provide notice of the time, place,and 
nature of a hearing. It does not fix venue in 
particular locations.Pence v. IdahoState 
Horse Racing Comm’n, 109Idaho 112,705 
P.2d 1067 (Ct. 1985). 

Opinions of Attorney General. This act 
applies to contested cases; 18 month perma
nency planningdispositionalhearingsheld 
pursuant to the Adoption Assistanceand 
Child Welfare Act of 1980, 42 USC 6756)  do 
not fall within the scope of “contested cases” 
as defined in theAdministrativeProcedure 
Act. OAG 88-9. 

Collateral AdministrativeReferences. 
decision or finding based onevidence secured 
outside of hearing. and without presence of 
interested party or counsel. 18 552. 

Counsel’s absence becauseof attendance on 
legislature as ground for continuance.49 

1073. 
Comment note on right to assistance by 

counsel in administrative proceedings. 33 
A.L.R.3d 229. 

Exceptions under 5 USC 0 553(b)(A) and 
6 553 (b)(B)to notice requirements of Admin
istrativeProcedure Act rulemaking provi
sions. 45 Fed. 12. 
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67-5243. Orders not issued by agency head. -(1) If the presiding 
officer is not the agency head, the presiding officer shall issue either: 

(a) a recommended order, which becomes a final order only after review 
by the agency head in accordance with section 67-5244, Idaho Code; or 
(b) a preliminary order, which becomes a final order unless reviewed in 
accordance with section 67-5245, Idaho Code. 
( 2 )  The order shall state whether it is a preliminary order or a recom

hended order. 
(3)  Unless otherwise provided by statute or rule, any party may file a 

motion for reconsideration of a recommended order or a preliminary order 
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within fourteen(14) days of the issuanceof that order. The presiding officer 
shall render a writtenorder disposingof the petition. The petition isdeemed 
denied if the presiding officerdoes not dispose of i t  within twenty-one (21) 
days after the filing of the petition. [I.C., 8 67-5243, as added by 1992, ch. 
263, 0 27, p. 783.1 

Sec. to sec. ref. This section is referred to 
in 6 67-5245. 

67-5244.Review of recommended orders. - (1)A recommended 
order shall include a statement of the schedule for review of that order by 
the agency head or his designee. The agency head shall allow all parties to 
file exceptions t o  the recommended order,to  present briefs on the issues, and 
may allow all parties to  participate in oral argument. 

(2) Unless otherwise required, the agency head shall either: 
(a) issuea final order in writingwithin fifty-six (56)days of the receipt of 
the final briefs or oral argument, whichever is later, unless theperiod is 
waived or extended with the written consent of all parties or for good 
cause shown; 
(b) remand the matterfor additional hearings; or 
(c) hold additional hearings. 
(3) The agency headon review of the recommended decision shall 

exercise allthe decision-making power that hewould have hadif the agency 
head had presided over the hearing. 6 67-5244, as added by 1992, ch. 
263, 28,‘p.783.1.I . . 

Compiler’snotes. Section 29 of S.L. 1992, 
ch. 263 contained a repeal. 

67-5245. Review ofpreliminary orders. - (1) A preliminary order 
shall include: 

(a) a statement that theorder will become a final order without further 
notice; and 
(b) the actions necessary to  obtain administrative review of the prelimi
nary order. 
(2) The agency head, upon his own motion may, or, upon motion by any 

party-shall, review a preliminary order, exceptto the extent that: 
(a) another statute precludes or limits agency review of the preliminary 
order; or 
(b) the agency head has delegated his authority to review preliminary 
orders to one (1)or more persons. 
(3) A petition for review of a preliminary order must be filed with the 

agency head, or with any person designated for this purpose by rule of the 
agency, within fourteen(14) days after the issuanceof the preliminary order 
unless a different time is required by other provision of law. If the agency 
head on his own motion decides to review a preliminary order, the agency 
head shallgive written notice within fourteen(14)days after theissuance of 
the preliminaryorder unless a different time is requiredby other provisions 
of law. The fourteen (14) day period for filing of notice is tolled by the filing 
of a petition for reconsideration under section 67-5243(3), IdahoCode. 
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(4) The basis for review must be stated on the petition. If the agency head 

on his own motion gives notice of his intent t o  review a preliminary order, 

the agency head shall identify the issues he intendsto  review. 


( 5 )  The agencyheadshall allow all parties to  file exceptions to  the 

preliminary order, to  present briefs on the issues, andmay allow all parties 

to participate in oral argument. 


( 6 )  The agency head shall: 

(a) issue a final order in writing, within
fifty-six (56 )days of the receiptof 
the final briefs or oral argument, whichever is later, unless the period is 
waived or  extended with the written consent of all parties, or for good 
cause shown; 
(b) remand the matter for additional hearings; or 
(c) hold additional hearings. 
(7) The head of the agency or his designee for the review of preliminary 

orders shall exercise all of the decision-making power that he would have 
had if the agency head had presided over the hearing. [I.C., 0 67-5245, as 
added by 1992, ch. 263, 3 30,p. 783.1 

Compiler'snotes. Section 29 of S.L.1992, Sec. to Sec. ref. This section is referred to 
ch. 263contained a repeal. in 4 67-5243. 

67-5246. Final orders -Effectiveness of finalorders. -(1) If the 
presiding officer is the agency head, the presidingofficer shall issue afinal 
order. 

(2) If the presiding officerissued a recommended order, the agency head 
') shall issue a final order following review of that recommended order. 

(3) If the presiding officer issued a preliminary order,that orderbecomes 
a final order unless it is reviewed as required in section 67-5245, Idaho 
Code. If the preliminary order is reviewed, the agency head shall issue a 
final order. 
(4)Unless otherwise provided by statute or rule, any party may file a 


motion for reconsideration of any final order issued by the agency head 

within fourteen (14)days of the issuance of that order. The agency head 

shall issue a written orderdisposing of the petition. The petition is deemed 

denied if the agency head does not dispose of it  within twenty-one(21) days 

after the filing of the petition. 


( 5 )  Unless a different date is stated in a final order, the order is effective 

fourteen (14) days after its issuance if a party has not filed a petition for 

reconsideration. If a party has filed a petition for reconsideration with the 

agency head, the final order becomes effective when: 


(a) the petition for reconsideration is disposed of; or 

(b) the petition isdeemed denied because the agency head did notdispose 

of the petition within twenty-one(21) days. 

(6) A party may not be required to comply with a final order unless the 


party has been served withor has actualknowledge of the order.If the order 

is mailed t o  the last known address of a party, the service is deemed to be 


I 
sufficient. 
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(7) A nonparty shall not be required to comply with a final order unless 
the agency has madetheorder available forpublic inspection or the 
nonparty has actual knowledge of the order. 

(8) The provisions of this section do not preclude an agency from taking 
immediateactiontoprotect the public interestin accordance with the 
provisions of section 67-5247, Idaho Code. [I.C., $ 67-5246, as added by 
1992, ch. 263, 0 31,p.783.1 

67-5247. Emergency proceedings.-(1) An agency may act through 
an emergency proceeding in a situation involving an immediate danger to 
the public health, safety, or welfare requiring immediate agency action. The 
agency shall take only such actionsas are necessary to prevent or avoid the 
immediate danger that justifies the use of emergency contested cases. 

(2) The agency shall issue an order, includinga brief, reasoned statement 
to justify boththe decision that an immediate danger existsand thedecision 
to take the specific action. When appropriate,theorder shall include 
findings of fact and conclusions of law. 

(3) The agency shall give such notice as is reasonable to persons who are 
required to comply with the order. The order is effective when issued. 

(4) After issuing an orderpursuantto this section, the agency shall 
proceed as quickly as feasible to complete any proceedings that would be 
required if the matter did notinvolve an immediate danger. 

(5) Unless otherwise required by a provision of law, the agency record 
need not constitute the exclusive basis for agency action in emergency 
contested cases or for judicial review thereof. [I.C., 0 67-5247, as added by 
1992,ch. 263, 0 32, p.783.1 

Sec. to sec. ref. This section is referred to 
in 6 67-5254. 

67-5248. Contents of orders. -(1)an order must be in writing and 
shall include: 

(a) a reasoned statementin support of the decision.,Findings of fact, if set 
forth in statutory language,shall be accompanied by a conciseand explicit 
statement of the underlyingfact? of record supporting the findings. 

(b) a statement of the available procedures and applicable time limitsfor 

seeking reconsideration or other administrative relief. 

(2) Findings of fact must be based exclusively on the evidence in the 


record of the contestedcase and on matters officially noticed inthat 

proceeding. 


(3) All parties to the contested case shall be provided with a copy of the 

order. [1965, ch. 273, 9 12, p. 701; am. and redesig. 1992, ch. 263, § 33, p. 

783.1 


. 
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Compiler’s notes. Thissectionwas for
compiled as  $ 67-5212 andmerly was 

amendedandredesignatedas 4 67-5248 by
Q 33 of S.L. 1992.ch.263, effective July 1, 
1993. 

Cited in: Baker v. Ore-Ida Foods, Inc., 95 
Idaho 575, 513 P.2d 627 (1973). 

analysis 


Conclusion of law. 

Final decisions. 

Fitness of lawyers. 

Modifying conditional use pennits 

Notice. 

Requirements. 


Conclusion of Law. 
A determination by the department of law 

enforcement that a driver “refused to take a 
chemical test of his breath andblood to deter
mine thealcoholic content of his blood“ was a 
conclusion of law and not a findingof fact and 
the determination being unsupportedby find
ings of fact will be set aside. Millsv. Holliday, 
94 Idaho 17, 480 P.2d 611 (1971). 

Final Decisions. 
Where letters from county officials to peti

tioners for zoning change referred to initial 
zoning application as being voided by zoning 
moratorium and informed them that thepro
cess initiated by their first applicationhad 
been truncated, they contained nothing set

) 	 ting forth facts or conclusions of law regard
ing the first application for a zoning change, 
and thus they were not final decisions did 
not trigger the limitation period provided for 
insubsection(bi of 4 67-5215.Soloaga v. 
BannockCounty, 119 Idaho678,809 P.2d 
1157 Kt. App. 1990). 

Fi tness  of Lawyers. 
The procedure to be used in character and 

fitness determinations of lawyers is not gov
erned by this section since this section does 
not apply to the State BarBoard of Commis
sioners because theyare a part of the judicial 

rather than the executive branch. Dexter v. 
idaho State Bd. of Comm’rs, 116 Idaho 790, 
780 112 (1989). 

Modifying Conditional use Permits. 
Given thefactthatcountieshave been 

granted the power to grantconditionaluse 
permits, coupled with the need for flexibility 
in land use planning and the lack of a prohi
bition on whenconditions may be changed, 
counties havetheauthority to grant new 
conditional use permitswhich modifyexisting 
permits. Chambers v. Kootenai County Bd. of 
Comm’rs, 125 Idaho 115,867P.2d 989 (1994).

There is no basis in the statutory scheme 
for requiring proof of changed circumstances 
before amodification to anexisting condi
tional use permit maybe ordered. Chambers 
v. Kootenai CountyBd. of Comm’rs, 125 Idaho 
115, 867 P.2d 989 (1994). 

Notice. 
Where there wasno indication or certificate 

in the record that aspeed letter mailed to 
plaintiffs counselwas in factmailed or 
served,theuncertainty of the notice given 
requires that thenotice be held defective and 
inadequate to start the runningof the appeal 
time. cortez v. Owyhee County,117 Idaho 
1034, 793 P.2d 707 (1990). 

Requirements. 
A party is entitled to a final decision con

taining findingsof fact and conclusionsof law 
before seeking judicial review, and where a 
transcript did not contain either a finaldeci
sion or the required findings of fact and con
clusions of law thedistrictcourterredin, 
finding that onecommissioner’smotion to 
deny medica1 indigency assistance, made at 
the conclusion of a hearing regarding an ap
plication for such assistance and upon which 
no vote was taken, constituted notice of the 

thecommissioner’s decision, and district 
court also erred by dismissing the appeal a s  
untimely. cortez v. Owyhee County, 117Idaho 
1034. 793 P.2d 707 (1990). 

67-5249. Agency record. - (1)An agency shall maintain an official 
record of each contested case under this chapterfor a period of not less than 
six (6) months after the expiration for judicial review, unlessof the last date 
otherwise provided by law. 

(2) The record shall include: 
(a) all notices of proceedings, pleadings, motions, briefs,’ petitions, and 
intermediate rulings; 
(b) evidence received or considered; 
! c )  a statement of matters officially noticed; 
(dl offers of proof and objections and rulings thereon; 

i 
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(e) the record prepared by the presiding officer under the provisions of 
section 67-5242,Idaho Code, together with any transcript of all or part of 
that record; 
(0staff memoranda or data submitted to the presiding officer or the 
agency head in connection with the consideration of the proceeding; and 
(g) any recommended order, preliminary order, final order, or order on 
reconsideration. 
(3) Except to the extent that this chapter or another statute provides 

otherwise, the agencyrecord constitutesthe exclusive basis for agency 
action in contested cases under this chapteror for judicial review thereof. 
[I.C., 3 67-5249, as added by 1992, ch. 263, 8 34, p. 783.1 

Sec. t o  sec. ref. This section is referred to 
in 5 67-5275. 

67-5250. Indexing of precedential agency orders - indexing of 
agency guidance documents.-(1)Unless otherwise prohibited by any 
provision of law, each agency shall index all written final orders that the 
agency intends to relyupon as precedent. The index andthe orders shallbe 
available for public inspection and copying at cost in the main office and 
each regional or district office of the agency. The orders shallbe indexed by 
name and subject. 

A written final order may be relied on as precedent by an agency to the 
detriment of any person until it has been madeavailable for public 
inspection and indexed in the mannerdescribed in this subsection. 

(2) Unless otherwise prohibitedby any provision of law, each agency shall 
index by subject all agency guidance documents. index and theguidance 
documents shall be available for public inspectionand copying a t  cost in the 
main office and each regionalor district office of the agency. As used in this 
section, “agency guidance” means all written documents, other than rules, 
orders,andpre-decisional material,thatareintended to guide agency 
actionsaffecting therights or interests of personsoutside the agency. 
“Agency guidance” shall include memoranda, manuals, policy statements, 
interpretations of law or rules,andothermaterialthatare of general 
applicability, whether prepared by the agency alone or jointly with other 
persons. The indexing of a guidance documentdoes not give that document 
the force and effect of law or other precedential authority. [1965, ch. 273,
9 2, p. 701; am. 1980, ch. 204, 9 1, p. 468; am. and redesig. 1992, ch. 263, 
0 35, 783; am. 1993, 216,s 108,p. 587; am. 1995, 270,s 3, p. 868.1 

Compiler’s notes. Thissectionwas for- analysis 
merly compiled as § 67-5202 and was 
amendedandredesignated as  Q 67-5250 by Availability for public inspection. 
$ 35 of S.L. 1992,263, effective July 1. Public utilities commission. 
1993. 

Sections 107 and 109 of S.L. 1993,ch. 216 
Availability for Public Inspection. 

agencyTherulesandregulations of a n  
are compiled as $8 67-5241 and 67-6252, re- must be properly published and made avail
spectively. able for public inspection before the doctrine 

Sections 2 and 4 of S.L. 1995. ch. 270 are of exhaustion of administrative remedies be
compiled as $9 67-5230 and 67-5272, respec- comes applicable; therefore trial court could 
tively. notrule as a matter of law onmotion to 
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dismiss thatappellantshad not complied 
with agency regulationsandexhaustedits 
administrative remedy in view of factual is
sueregardingwhether or not the agency’s 
regulationshadbeenpublished. Williams v. 
State, 95 Idaho 5, 501 P.2d 203 (19721.

To satisfy the requirement that an agency 
rulingmust be madeavailable for public
inspection in order to be given full force and 
effect, an agency must file in its centraloffice 
a certified copy of each rule adopted by it as 
required by LC. 9 67-5204 and must “pub
lish”all effective rules adopted by it as re
quired by LC.§ 67-5205. Williamsv. State, 95 
Idaho 5, 501 P.2d 203 (1972). 

administrative agency must at least furnish 
state, district and county law libraries with 
complete sets of pertinent agency rules and 
regulations; if it fails todo so its rules and 
regulations are without force and effect. Wil
liams v. State, 95 Idaho5,501 P.2d 203 (1972). 

Public Utilities Commission. 
Pursuant to this section and 9 61-501, the 

public utilities commission mayissuerules 
providing for procedures to be used in assur
ing compliance with the requirement for full 
and adequate prefiling of applications. Inter
mountainGas Co. v. Idaho Pub. Utils. 
Comm’n, 98 Idaho 718, 571 P.2d 1119 (1977).

In satisfying its duty to publish its rules, an 

57-5251. Evidence -Official notice. -(1)The presiding officer may 
exclude evidence that is irrelevant, unduly repetitious, or excludable on 
constitutional or statutorygrounds, or on the basis of anyevidentiary 
privilege provided by statute or recognized in the courts of this state. All 
other evidence may be admitted if it is of a type commonly relied upon by 
prudent persons in the conduct of their affairs. 

(2) Any part  of the evidence may be received in written form if doing so 
will expedite the hearingwithout substantially prejudicing the interestsof 
any  party.

(3) Documentary evidence may be received inthe form of copies or 
)excerpts,if the original is not readily available,Upon request, parties shall 
be given an opportunity to compare the copy with the original if available. 

(4) Official notice may be taken of: 
(a) any factsthat could be judicially noticed in the courtsof this state;and 
(b) generally recognized technical or scientific facts within the agency’s 
specialized knowledge. 

Parties shall be notified of the specific facts or material noticed and the 
source thereof, including any staff memoranda and data. Notice should be 
provided either before or during the hearing, and mustbe provided before 
the issuance of any order that is based in wholeor in part on facts or 
material noticed. Parties must be afforded a timely and meaningful oppor
tunity t o  contest and rebut the facts or material so noticed. When the 
presiding officer proposes to  notice staff memoranda or reports, a responsi
ble staff member shall be made availablefor cross-examination if any party 
so requests. 

( 5 )  The agency’s experience,technical competence, andspecialized 
knowledge may be utilized in the evaluation of the evidence. [1965, ch. 273, 
3 10, p. 701; am. and redesig. 1992, ch. 263, 6 36, p. 783.1 

Compiler’s notes. This sectionwas for- (1985); Department of Health & Welfare v. 
merly compiled as 8 67-5210 andwas Sandoval. 113 Idaho 186. 7-12 P.2d 992 (Ct. 
amendedand redesignatedas $ 67-5251 by App. 1967).
5 36 of S.L. 1992,ch. 263, effective July 1, 
1993. analysis 

Cited in: Shokal v. Dunn, 109 Idaho 330, Evidence. 
707 P.2d 431 (19651: Idaho State Ins. Fundv. Exhibits. 
Hunnicutt. 110 Idaho 257. 715 P.2d 927 Failure to object. 
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Hearsay. 

Judicial notice. 

Medical indigency. 

official notice. 

Oral testimony judicially cognizable. 

Testimony. 


Evidence. 

The pharmacist’s conviction for possession 


of drug paraphernalia, which was a ground

for discipline under subdivisions (l)(c)3 and 

(l)(f7of 3 54-1726, was not subject to collat

eral attack in an administrative agency ac

tion, and the judgment of conviction for pos

session of drug paraphernalia was admissible 

under this section. Brown v. Idaho State Bd. 

of Pharmacy, 113 Idaho 547, 746 P.2d 1006 

(Ct. App. 1987). 


Exhibits. 

An unemployment compensation claimant 


was not prejudicedby the admission of exhib

its, where there was absolutely no indication 

that the appeals examiner or the Industrial 

Commission relied to any extenton the exhib

its, butto the contrary, the
Commission relied 
exclusively on the claimant’s statements 
made at the hearingson the record. Guillard 
v. 	 Department of Emp., 100 Idaho 647, 603 
P.2d 981 (1979). 

Failure to Object. 
Whentheclaimant did not object when 

certainexhibitswereintroducedintothe
i 	record by theappealsexaminer,thereafter 

therefereeandtheIndustrial Commission 
were requiredto include such exhibitsas part 
of the record of the proceedingsbefore the 
Commission. Guillard v. Department of Emp., 
100 Idaho 647, 603 P.2d 981 (1979). 

Hearsay. 
The liberality as to the admission of evi

dence allows hearsay evidence to be admitted 
in hearingsbefore the Industrial Commission 

. 	 at the discretion of the hearing officer Hoyt v. 
Morrison-Knudsen Co., 100 Idaho 659,603 
P.2d 993 (1979). 

Judicial Notice. 
Undersubdivision (4) of thissection,a 

county commission was entitled to take judi
cial notice of its own county ordinances deal
ing with planningand zoning. anddistrict 

Dep’t of Law Enforcement v. Engberg, 109 
Idaho 530,706 P.2d 936 (Ct. App. 1985). 

The fact thatthe proposeddecision and 
order on the company’sapplication for a water 
permit mentioned the post hearing creationof 
a ground water unit did not taint theopinion, 
because creation of the unit was acognizable 
fact which theDepartment of Water Re
sources was entitled to take notice of under 
subsection (4) of thissection,andthe pro
poseddecision and order provided the com
pany withnotice that the existenceof the unit 
wasincluded inthedepartment’sdelibera
tions, and the company made no objection or 
request for an additional hearing, pursuantto 
5 42-170lA(3), to meet the new information 
concerning theunit.Collins Bros. Corp. v. 
Dunn, 114 Idaho 600,759 P.2d 891 (1988). 

Medical Indigency. 
An applicant for medical assistance bears 

the burden of proving medical indigency. In
termountainHealthCare,Inc. v. Board of 
County Comm’rs, 107 Idaho 248,688 P.2d 260 
(Ct. App. 19841, rev’d on other grounds, 109 
Idaho 299,707 P.2d 410 (1985). 

Official Notice. 
Where the public utilities commission took 

into consideration historical development of 
electrical rate structuring and made its con
siderations in light of current political, eco
nomic and environmental realities, it did not 
contravene 5 67-5209 and this section as  to 
matters which may be officially noticed in a 
proceeding. Grindstone Butte Mut. CanalCo. 
v. Idaho Pub. Utils. Comm’n, 102 Idaho 175, 
627 P.2d 804 (1981). 

Oral Testimony Judicially Cognizable. 
Wheretwocost of servicestudieswere 

subject of oral testimony but not admitted 
into evidence, the public utilities commission 
hadthemavailable for considerationsince 
they werejudiciallycognizableunderthis 
section. Grindstone Butte Mut. Canal Co. v. 
Idaho Pub. Utils.Comrn’n, 102 Idaho175.627 
P.2d 804 (1981). 

Testimony. 
The blanket requirementof the county com

missioners, for presentation of e x p e r t  testi
mony in determining medical indigency, the 

court erred in concluding otherwise. Hubbard necessity for medical treatment, and therea
v. CanyonCountyComm’rs, 106 Idaho 436, sonableness of the hospital bills,is not neces
680 P.2d 537 (1984). sarily correct; thetype of testimonywar-

The examinerdid not err in taking judicial ranted only be determined oncan 
notice of the defendants’ beer and liquor li- consideration of the facts in each case. IHC 
censes where the Idaho Department of Law Hosps. v. Board of Comm’rs, 108 Idaho 136, 
Enforcement is the agency which issued the 697 P.2d 1150, overruled on other grounds sub 
license numbers to the defendants, the defen-nom. IntermountainHealthCare, Inc. v. 
dants’ record in this case contained a copy of Board of County Comm’rs,108 Idaho 757,702 
the defendants’ licenses and the defendants P.2d 795 (1985).
presented noevidence to dispute that they Opinions of Attorney General .  This act 
were the holders of the two licenses. State, applies to contested cases; 18 month perma-
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nency planningdispositionalhearings held 
pursuant to the Adoption Assistanceand 
Child Welfare Act of 1980, 42 USC do 
not fall within the scope of “contested cases” 
as  defined intheAdministrativeProcedure 
Act. OAG 88-9. 

Collateral References. Determination by 
board on its own knowledge, without expert
evidence,inproceeding for revocation of li
cense of physician. 6 673. 

Administrative decision or finding basedon 
evidence securedoutside of hearing,and 
without presence of interested party orcoun
sel. 18 A.L.R.2d 371. 

Right of witness to refuseto answer, on the 

ground of self-incrimination, as  to member
ship in orconnection with party, society, or 
similarorganizationorgroup. 19 A.L.R.2d 
400. 

Privilege applicable to judicial proceedings 
as extending to administrative proceedings. 
45 A.L.R.2d 1296. 

Admissibility inadministrative proceed
ings of surveys orpolls of public or consumer’s 
opinion, recognition,preference, or the like. 
76 A.L.R.2d 633. 

Comment note on hearsay evidence in pro
ceedings before stateadministrativeagen
cies. 36A.L.R.3d 12. 

67-5252. Presiding officer - Disqualification. - (1)Except as 
provided in subsection (4)of this section, any party shall have the rightto  
one (1)disqualification without cause of any person servingor designated to  
serveaspresiding officer, and anyparty shall have a right t o  move t o  
disqualify for bias, prejudice, interest, substantial prior involvement in the 
matter other than aaspresidingofficer, status as anemployee of the agency 
hearing the contested case, lack of professional knowledge in the subject 
matter of the contested case,or any other cause providedin this chapteror 
any cause for which a judge is or may be disqualified. 

(2) Any party may petition for the disqualification of a person serving or 
designated t o  serve as presidingofficer: 

’ 	 (a) withinfourteen (14) daysafterreceipt of notice indicatingthatthe 
person will preside at thecontested case; or 
(b) promptly upon discovering facts establishing grounds for disqualifi
cation, whichever is later. 

Any party may assert a blanketdisqualificationfor cause of all employeesof 
the agency hearing thecontested case, otherthan theagency head, without 
awaiting designation of a presiding officer. 

(31 a personwhose disqualification for cause isrequested shall determine 
in writing whether to  grant the petition, stating facts and reasons for the 
determination. 

(4) Where disqualification of the agency head or a member of the agency 
head would result in an inabilityto decide a contested case, the actions of 
the agency head shallbe treated as conflict of interest under thea provisions 
of section 59-704, Idaho Code. 

( 5 )  Whereadecision isrequired to be renderedwithinfourteen(14) 
weeks of the date of a request for a hearing by state or federal statutes or 
rules and regulations, no party shall have the right to a disqualification 
without cause. [I.C.,5 67-5252, as added by 1992, ch.263,g 3‘7, p. 783; am. 
1993, ch. 216, 9 109, p. 587.1 

Compiler’snotes. Sections 108 and 110 of 
S.L. 1993, ch. 216 are compiled as  $4 67-5250 
and 67-5273. respectively. 
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67-5253. Ex parte communications. -Unless required for the dis
position of ex parte matters specifically authorized by statute, a presiding 


